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PRELIMINARY STATEMENT 
 

Defendant cannot meet its summary judgment burden factually or legally because critical 

issues of material fact remain. This case turns on Defendant’s failure to accommodate and hire 

Gurpreet Singh Kherha, a member of the Sikh faith who maintains an unshaven beard and who 

applied to be a sales associate for Defendant. Defendant’s general sales manager, Clark Nelson, 

interviewed Mr. Kherha, and then sent a recruiter, Dominick Pupo, to ask Mr. Kherha whether he 

would shave his beard for the job. When Mr. Clark learned that Mr. Kherha could not shave 

because of his sincerely held religious beliefs, Mr. Nelson informed Mr. Pupo of the company’s 

no-beard policy and of Defendant’s resulting refusal to hire Mr. Kherha. Defendant disputes that 

Mr. Nelson ever asked Mr. Pupo to inquire about Mr. Kherha’s beard or that Mr. Kherha was 

removed from consideration for a position. However, in its responses to requests for admissions, 

Defendant specifically admitted that it asked Mr. Pupo to inquire whether or not Mr. Kherha 

would be willing to shave if offered employment. Defendant argues that if given the opportunity 

it would have accommodated Mr. Kherha; however, self-serving speculation about what might 

have happened deserves no weight on summary judgment. Because Defendant’s shifting and 

sometimes speculative reasoning presents a dispute of material fact that must go to trial, 

summary judgment should be denied. 

ARGUMENT 
 

I. Plaintiffs’ Religious Accommodation and Discriminatory Failure to Hire Claims 
Must Proceed to Trial Because Defendant Cannot Meet Its Summary Judgment 
Burden 

 
This case presents a classic factual dispute.  Defendant’s version of events is that it did 

not know Mr. Kherha needed an accommodation and that it would have accommodated him if he 

had only provided Defendant with the opportunity to do so.  Plaintiffs’ version of events is that 
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Mr. Kherha was excited about the position, Defendant found him qualified, but Defendant 

specifically said it would not provide an accommodation to its no-beard policy by hiring him 

with an uncut beard.  Hiring decisions were clearly made within minutes of Mr. Pupo relaying to 

Mr. Nelson that Mr. Kherha could not cut his beard because of his religious beliefs.  Other 

candidates were offered congratulations while Mr. Kherha was simply told not to be discouraged. 

 Summary judgment should only be entered “if the pleadings, depositions, answers to 

interrogatories and admissions on file, together with affidavits, if any, show that there is no 

genuine issue as to any material fact and that the party is entitled to judgment as a matter of law.” 

Fed. R. Civ. P. 56(c); Turner v. Schering-Plough Corp., 901 F.2d 335, 340-41 (3d Cir. 1990). In 

deciding a summary judgment motion, the facts must be viewed in the light most favorable to the 

nonmoving party. In addition, the nonmoving party’s allegations must be taken as true. Goodman 

v. Mead Johnson & Company, 534 F.2d 566 (3d Cir. 1976). An issue is genuine if the evidence 

shows that a reasonable jury could return a verdict for the nonmoving party. Equimark Comm. 

Finance Co. vs. C.L.F. Fin. Group, 812 F.2d 141, 144 (3d Cir. 1987). In order to defeat a 

summary judgment motion, the nonmoving party has the minimal burden to make a sufficient 

showing to establish the existence of the elements upon which the nonmoving party bears the 

burden of proof. Celetex Corp. v. Cartrett, 477 U.S. 317, 322 (1986). 

Defendant’s summary judgment motion must be denied because not only are there 

genuine issues of disputed material fact that should only be decided by a jury, but Plaintiffs can 

also make a sufficient showing to establish the elements of their prima facie case. 

Case 2:10-cv-04987-ES-CLW   Document 54   Filed 05/25/12   Page 5 of 25 PageID: 684



 3 

 

II. Defendant Discriminatorily Failed to Accommodate Mr. Kherha’s Religious 
Beliefs 

A. A Reasonable Jury Could Find that Defendant Failed to Accommodate Mr.                 
Kherha. 

 
To establish a prima facie case of a failure to accommodate claim, the employee must 

show that: (1) he has a sincere religious belief that conflicts with a job requirement; (2) he told 

the employer about the conflict; and (3) he suffered an adverse employment action for failing to 

comply with the conflicting requirement. Wilkerson v. New Media Technology Charter School 

Inc., 522 F.3d 315, 319 (3d Cir. 2008); see also Thomas v. Nat’l Assoc. of Letter Carriers, 225 

F.3d 1149, 1155-56 (10th Cir. 2000)(concurring with the Third Circuit’s articulated standard to 

establish a prima facie case for failure to accommodate in a Title VII religious discrimination 

case). Here, Defendant does not dispute the sincerity of Mr. Kherha’s beliefs. (Def. Memo of 

Law, pg. 6, ECF Doc. 53-5.) Indeed, as Mr. Kherha told Mr. Pupo from the outset, Mr. Kherha is 

a member of the Sikh faith and has practiced Sikhism every day since birth. (EEOC 56.1 Facts ¶ 

113)  As a lifelong Sikh, Mr. Kherha has maintained his hair and beard uncut, attended church 

regularly and read from the holy book every day. (EEOC 56.1 Facts ¶ 111) Mr. Kherha also 

prominently wears a turban. (EEOC 56.1 Facts ¶ 112) 

 Defendant focuses on its purported lack of knowledge about the conflict between Mr. 

Kherha’s religious beliefs and Defendant’s no-beard policy. Defendant maintains a no-beard 

policy for its sales associates. (EEOC 56.1 Facts ¶ 144)The no-beard policy also applies to job 

candidates. (EEOC 56.1 Facts ¶ 146).  The same no-beard policy that was in effect when Mr. 

Kherha applied for a job with Defendant in February 2008 is still in effect today. (EEOC 56.1 

Facts ¶ 150) Mr. Kherha’s sincerely-held religious belief that he must maintain an untampered-
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with, uncut beard directly conflicts with Defendant’s no-beard policy. Indeed, Defendant’s 

General Manager and Rule 30(b)(6) corporate witness, Bryan Mendelson, admitted that although 

Mr. Kherha appeared neat and professional, his beard would not “pass” Defendant’s no-beard 

policy. (EEOC 56.1 Facts ¶ 166) 1

 As to the second element, although Defendant argues that it was unaware of Mr. 

Kherha’s religion and need for a reasonable accommodation, Mr. Kherha did in fact provide 

sufficient notice to Defendant that his sincerely-held religious belief regarding maintaining an 

unshaven beard conflicts with Defendant’s no-beard policy. First, Mr. Kherha testified that there 

are visual ways to identify a man of Sikh faith. (EEOC 56.1 Facts ¶ ¶111, 112) The two most 

prominent ways to visually identify a Sikh male are uncut, untampered-with hair and a turban. 

(EEOC 56.1 Facts ¶ ¶111-112)  

   

Further, an employer is on notice of a candidate’s religion when “an employer has 

enough information to make it aware a conflict exists between the individual’s religious practice 

or belief and a requirement for applying for or performing the job.” EEOC v. Abercrombie & 

Fitch Stores, Inc., 798 F. Supp. 2d 1272,1285 (N.D. Okla. 2011). In the Abercrombie case, the 

court found that defendant was on sufficient “notice” of a Muslim teen’s religious belief that she 

must wear a hijab in public at all times in that she wore the hijab to her job interview. Id. ; See 

also Shelton v. Univ. of Med. & Dentistry of New Jersey, 223 F.3d 220, 225 (3d Cir. 2000) 

(rejecting defendant’s claim that it was not on notice about plaintiff’s religious beliefs because of 

her failure to provide a note from her pastor where plaintiff claimed she notified defendant of her 

religion); Sistrunk v. Camden County Workforce Inv. Bd.,Civil, No. 1:05-cv-1506,, 2007 WL 

1175701, at *4 (D.N.J. Apr. 18, 2007) (denying summary judgment on the grounds of lack of 

                                                 
1 The only justification provided by Defendant for its no-beard policy was to “avoid trendy fashions.” (EEOC 56.1 
Facts ¶ 148)Enforcing a no-beard policy in order to avoid trendy fashions surely does not rise to the level of a 
legitimate business justification especially when someone’s religious beliefs are concerned. 
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notice of religious conflict where Rastafarian plaintiff mentioned to his supervisor that he could 

not cut his hair because of his “way of life.”) 

During the two days that Mr. Kherha participated in the sales associate interview process, 

he wore his turban and maintained an uncut beard. (EEOC 56.1 Facts ¶  122Mr. Nelson admitted 

seeing Mr. Kherha for a “couple of days” during the interview/training process. (EEOC 56.1 

Facts ¶ 121) Therefore, Mr. Nelson had the opportunity during the course of a couple of days to 

observe that Mr. Kherha wore a turban and maintained an uncut beard. Indeed, these observances 

are what prompted Mr. Nelson to ask Mr. Pupo to inquire whether or not Mr. Kherha would 

shave his beard as a term of employment. (EEOC 56.1 Facts ¶ ¶ 158, 159) 

As to the third element, despite Defendant’s disingenuous characterization of its failure to 

hire Mr. Kherha as Mr. Kherha’s “denying Defendant the opportunity to employ him” (Def. 

Memo of Law, pg. 7, ECF Doc. 53-5), the fact remains that Defendant failed to hire Mr. Kherha; 

thus, by definition, Mr. Kherha suffered an adverse employment action. Specifically, after the 

interview group spent some time with Mr. Nelson and Mr. Nelson left the room where the 

interview group was being trained, Mr. Pupo told the group that decisions were then going to be 

made regarding who received positions with Defendant. (EEOC 56.1 Facts ¶ 134) The interview 

group then waited around for about 40 minutes before any decision was made. (EEOC 56.1 Facts 

¶ 133) However, before a decision was made, Mr. Kherha was pulled aside and asked by Mr. 

Pupo, at the direction of Mr. Nelson, whether or not Mr. Kherha would shave his beard for the 

position. (EEOC 56.1 Facts ¶¶ 158, 160) Mr. Kherha identified the direct conflict between his 

religious beliefs and Defendant’s no-beard policy to Mr. Pupo by stating that he could not shave 

because of his religious beliefs, and Mr. Pupo relayed this information to Mr. Nelson. (EEOC 

56.1 Facts ¶ 160To this, Mr. Nelson responded that Defendant had a policy that does not allow 
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facial hair. (EEOC 56.1 Facts ¶ 162) After this exchange, Mr. Kherha waited another 30 to 40 

minutes with the group of candidates. (EEOC 56.1 Facts ¶ 133)   Then Mr. Pupo re-entered the 

room and told all the candidates: “they’ve made a decision.” (EEOC 56.1 Facts ¶ 135) Mr. Pupo 

then handed out large leather Lexus packets to the seven candidates “who got hired” as he 

congratulated them, and he told them to return the following day (Friday, February 29, 2008), to 

“get better acquainted with what they would be doing, in terms of a Lexus career.” (EEOC 56.1 

Facts ¶¶ 135, 136) The remaining three candidates, including Mr. Kherha, were not asked to 

come back the following day.  (EEOC 56.1 Facts ¶ 138) Defendant admits that it did not even 

consider a reasonable accommodation to Mr. Kherha’s religious beliefs but that Mr. Kherha was 

simply dropped from consideration. (EEOC 56.1 Facts ¶ 156) 

Defendant disputes that Mr. Nelson ever asked Mr. Pupo to inquire about Mr. Kherha’s 

beard and maintains that Mr. Kherha continued to be a candidate. (EEOC 56.1 Facts ¶ 163) 

However, in its responses to requests for admissions, Defendant admitted that Mr. Pupo was 

asked to inquire whether or not Mr. Kherha would be willing to shave if offered employment. 

(EEOC 56.1 Facts ¶ 158) “A reasonable accommodation of an employee’s religion is one that 

‘eliminates the conflict between employment requirements and religious practices.’” Wright v. 

Runyon, 2 F.3d 214, 217 (7th Cir.1993) quoting Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 

70 (1986). Here, a reasonable accommodation to Mr. Kherha’s sincerely held religious belief that 

he must maintain an uncut beard was never considered. (EEOC 56.1 Facts ¶ 156) In fact, Mr. 

Nelson testified that not only is he not aware of any accommodations having been provided to 

applicants or employees regarding the no-beard policy, but also that there is no formal process in 

place to request a reasonable accommodation. (EEOC 56.1 Facts ¶¶ 154, 155)This testimony 
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from Defendant’s witness casts doubt on Defendant’s argument that it “would have” 

accommodated Mr. Kherha, precluding summary judgment. 

B. Defendant Cannot Satisfy the Elements of Its Title VII Defense 
 

Given that Plaintiffs have satisfied the elements of their prima facie case, under Title VII 

of the Civil Rights Act of 1964 as amended (“Title VII”), the burden then shifts to Defendant  

“to show either that it made a good-faith effort to reasonably accommodate the religious belief, 

or such an accommodation would work an undue hardship upon the employer and its business.” 

Webb v. City of Philadelphia, 562 F.3d 256, 259 (3d Cir. 2009); see also EEOC v. The Geo 

Group, Inc., 616 F.3d 265, 271 (3d Cir. 2010). Here, Defendant is not able to meet either 

element of its burden.  First, it is undisputed that Defendant never offered Mr. Kherha a 

reasonable accommodation. Defendant’s self-serving statements that if given the opportunity to 

interview Mr. Kherha on the final day of the interview process, it would have provided Mr. 

Kherha with a reasonable accommodation should be accorded no weight because undisputed 

facts, rather than speculation about what could have happened, are required for summary 

judgment. Maldonado v. Ramirez, 757 F.2d 48, 51 (3d Cir. 1985). Lastly, Defendant does not 

and cannot argue that accommodating Mr. Kherha would have posed an undue hardship. Mr. 

Nelson testified that he is not aware of an instance where a car salesman’s facial hair has 

interfered with his ability to perform his job. (EEOC 56.1 Facts ¶ 167)  In any event, Defendant’s 

post hoc argument that it would have accommodated Mr. Kherha would defeat any possible 

undue hardship argument. 

“All courts have recognized that the question facing triers of fact in discrimination cases 

is both sensitive and difficult . . . There will seldom be ‘eyewitness’ testimony as to the 

employer’s mental processes.”  United States Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 
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711, 716 (1983).  Here, however, Mr. Pupo directly testified regarding his firsthand knowledge 

of Defendant’s general sales manager Mr. Nelson’s statements that Mr. Kherha could not be 

hired because of Defendant’s no-beard policy. (EEOC 56.1 Facts ¶ 162) Specifically, Mr. Nelson 

said, “Okay, but you know we have a corporate policy that says we don't allow facial hair. . . 

[t]his has nothing to do with religion, it's just our corporate policy." Id. No discussion was had 

regarding a reasonable accommodation of Mr. Kherha’s religious beliefs: in fact Mr. Nelson 

testified that there is not a process in place to request a reasonable accommodation. (EEOC 56.1 

Facts ¶¶ 155, 156) The fact that Defendant denies this conversation ever took place does not 

invalidate Mr. Pupo’s testimony, it creates a quintessential dispute of fact that makes summary 

judgment inappropriate.    

Defendant argues that it should prevail on summary judgment because it was unaware of 

Mr. Kherha’s religion and need for a reasonable accommodation and, therefore, could not have 

engaged in discrimination. Typically, this argument is made in those cases where the protected 

classification is not readily obvious. For example, in Diaz v. Eagle Produce Ltd. Partnership, 

521 F.3d 1201 (9th Cir. 2008), an age discrimination case, the defendant argued that the plaintiff 

could not make out a prima facie case of age discrimination because the decision-maker who 

selected the employees, including the plaintiff, for layoff did not know their ages. The court held, 

however, that the decision-makers’ on-the-job contact with the employees was sufficient to infer 

that he had knowledge of the employees’ ages. Id.at 1210 (citation omitted). Here, Mr. Nelson 

not only acknowledges seeing Mr. Kherha for a couple of days during the training, but also 

acknowledges interacting with Mr. Kherha during the group interview. (EEOC 56.1 Facts ¶¶ 121, 

132)  In both instances, Mr. Nelson had the opportunity to observe Mr. Kherha and see that Mr. 

Kherha wore a turban and maintained an uncut beard. It is unreasonable for Defendant to argue 
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that in such a diverse area like the North Jersey metropolitan area, Mr. Nelson after having the 

opportunity to observe Mr. Kherha during the course of a couple of days had no idea that Mr. 

Kherha might require a reasonable accommodation to Defendant’s no-beard policy. Thus, 

Defendant’s argument should fail and summary judgment should be denied.   

C. The New Jersey Law Against Discrimination (NJLAD) Does Cover Mr. 
Kherha’s Failure to Accommodate Claim 

 
 In 2007, the New Jersey Legislature amended the New Jersey Law Against 

Discrimination (“NJLAD”), N.J.S.A. 10:5-12, to create a cause of action for religious 

discrimination under a failure to accommodate theory. See L.2007, c. 325 (eff. Jan. 13, 2008) 

(amending N.J.S.A. 10:5-12 to add subsection (q), making it an unlawful employment practice 

for an employer to fail to reasonably accommodate an employee’s religious observance or 

practice without undue hardship).  In its summary judgment motion, Defendant inaccurately and 

disingenuously claims that it is unclear whether there is a cause of action under the NJLAD on a 

failure to accommodate claim theory.2

                                                 
2 Defendant disingenuously argues in its summary judgment motion, via footnote, that “it is unclear whether ‘there 
is a cause of action for failure to accommodate a religious conflict under the NJLAD.’” See Def. Memo of Law, pg. 
5, n.2, ECF Doc. 53-5.  Defendant is represented by the law firm Jackson Lewis.  Jackson Lewis discusses on its 
website, in great detail, the recent amendment to NJLAD, noting the changes “[appear] to exceed an employer's 
obligation to accommodate religious practices under federal law.2 See Jackson Lewis, Workplace Resource Center, 
Change to New Jersey Law Against Discrimination Provides Employees Greater Religious Accommodation Rights 
(February 4, 2008), available at http://www.jacksonlewis.com/resources.php?NewsID=1286 (last accessed May 18, 
2012)(emphasis added). Counsel for Defendant did not discuss the differences between the NJLAD and Title VII in 
its summary judgment motion even though the distinction was notable enough for the firm to highlight on the 
Workplace Resource Center of its website. 

  See N.J.S.A. 10:5-12(q); Def. Memo of Law, pg 5, n.2, 

ECF Doc. 53-5.  Not only does Mr. Kherha have a viable claim under the NJLAD, but it is 

separate and distinct from his Title VII claim.  See N.J.S.A. 10:5-12(q); Def. Memo of Law, pg 5, 

n.2, ECF Doc. 53-5.  Indeed, the NJLAD imposes more stringent requirements on employers 

than Title VII. See Victor v. State of New Jersey, 203 N.J. 383, 407 (2010) (“the amendment [to 
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NJLAD providing for a religious accommodation claim] gave people of faith rights that 

exceeded those afforded them through the United States Supreme Court's interpretation of Title 

VII.”)  

 Where the NJLAD and Title VII do part ways, however, is after an employee makes out 

a prima facie case of religious discrimination on a failure to accommodate theory. Under Title 

VII, once an employee makes a prima facie showing, the burden shifts to the employer to 

demonstrate that it offered a reasonable accommodation or that it could not do so because of a 

resulting undue hardship. See Shelton v. Univ. of Medicine & Dentistry of New Jersey, 223 F.3d 

220, 225 (3d Cir. 2000) (emphasis added); U.S. v. Bd. of Educ. for Sch. Dist. of Philadelphia, 

911 F.2d 882, 886 (3d Cir. 1990) (noting employer may defend against an employee’s prima 

facie reasonable accommodation case in one of two ways).  Under the NJLAD, however, the 

employer does not have this choice – it must make a good faith effort in making a reasonable 

accommodation and demonstrate undue hardship if it is unable to provide an accommodation.  

N.J.S.A. 10:5-12(q)(1) (It is unlawful discrimination for an employer to impose any condition 

that would violate a sincerely held religious belief “unless, after engaging in a bona fide effort, 

the employer demonstrates that it is unable to reasonably accommodate the employee's religious 

observance or practice without undue hardship….”)(emphasis added); Taylor v. Phoenixville Sch. 

Dist., 184 F.3d 296, 317 (3d Cir. 1999)(“...an employer who receives proper notice cannot 

escape its duty to engage in the interactive process…”); Tynan v. Vicinage 13 of the Superior 

Court of N.J., 351 N.J. Super. 385, 400-01 (App. Div. 2002)(summary judgment precluded 

because employee established a prima facie case that employer behaved in bad faith by failing to 

engage in interactive process under the NJLAD). The law further mandates that if such bona fide 

efforts fail, it is the employer’s burden to demonstrate that providing a reasonable 
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accommodation constitutes an undue hardship on the operation of its business.  N.J.S.A. 10:5-

12(q)(1); see also Jackson Lewis, Workplace Resource Center, Change to New Jersey Law 

Against Discrimination Provides Greater Religious Accommodation Rights (February 4, 2008), 

available at http://www.jacksonlewis.com/resources.php?NewsID=1286 (last accessed May 18, 

2012) (noting the new affirmative obligation placed on employers). As discussed above, there is 

a genuine issue of material fact as to whether Defendant made a bona fide effort to provide Mr. 

Kherha with a religious accommodation under the NJLAD, N.J.S.A. 10:5-12(q)(1). Furthermore, 

Defendant, by failing to address in its summary judgment motion whether its actions comport 

with the more stringent obligations of the NJLAD, has not met its burden as the moving party in 

a summary judgment motion. See Def. Memo of Law, pg 5, n.2, ECF Doc. 53-5 (steering clear of 

NJLAD claim and “arguing that it is unclear whether there is a cause of action under NJLAD”).3

III. Defendant Discriminatorily Refused to Hire Mr. Kherha 

    

A. A Reasonable Jury Could Find that Defendant Discriminatorily Refused to Hire 
Mr. Kherha 
 

To establish a prima facie claim for discriminatory failure to hire under Title VII, 

Plaintiffs must show that Mr. Kherha, “belongs to a protected category; applied for and was 

qualified for the job; was rejected despite his qualifications; and that the employer continued to 

seek applicants with [Mr. Kherha’s] qualifications.” Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cir. 

1994). Mr. Kherha is a member of the Sikh faith and Defendant does not dispute that Mr. Kherha 

belongs to a protected category. See Def. Memo of Law, pg. 6, ECF Doc. 53-5.  

Mr. Kherha applied for a sales associate position with Defendant. After receiving an 

email from Mr. Pupo inviting him to interview for a position with Defendant, Mr. Kherha 

                                                 
3 For purposes of its brief, Defendant also concedes that it would not constitute an undue hardship under a de 
minimis standard to provide an accommodation to Mr. Kherha. See Def. Memo of Law, pgs. 7-8, ECF Doc. 53-5.  It 
follows that it is not an undue hardship under NJLAD’s more rigorous test either.  N.J.S.A. 10:5-12(q)(1), (3)(d)(ii) 
(“unreasonable expense or difficulty”).  
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contacted Mr. Pupo to apply for a position with Defendant. (EEOC 56.1 Facts ¶ 116) During the 

initial interview, Mr. Kherha expressed his interest to Mr. Pupo in becoming a sales associate for 

Defendant. (EEOC 56.1 Facts ¶ 118)  Mr. Kherha was familiar with Defendant’s car dealership 

because several members of his immediate family had purchased cars from Defendant. (EEOC 

56.1 Facts ¶ 169) Mr. Kherha thought it was such a great opportunity to work for Defendant that 

he agreed to pay a fee for materials in order to continue with the interview process. (EEOC 56.1 

Facts ¶ 120)(“Well I’m there for an interview for a job and I wanted to get the job, and if that 

required me paying for materials I was for it.”)) Mr. Kherha attended two days of the interview 

process and then was rejected. (EEOC 56.1 Facts ¶ 119)  

Defendant does not dispute that Mr. Kherha was qualified for the sales associate position. 

(EEOC 56.1 Facts ¶ 123) Indeed, Mr. Pupo told Mr. Kherha that after Mr. Nelson talked to Mr. 

Kherha in the group interview, he was “in love with” what Mr. Kherha had to say and how he 

came across. (EEOC 56.1 Facts ¶ 143) Even if Defendant did dispute Mr. Kherha’s 

qualifications for a sales associate position, Mr. Nelson, who was responsible for hiring sales 

associates in February 2008, testified that when he is looking to hire sales associates he is 

looking for “green peas,” meaning no specific educational background or experience is necessary. 

(EEOC 56.1 Facts ¶ 128) Therefore, Mr. Kherha did not require any specialized training or 

experience in order to be qualified for the sales associate position. In addition, Mr. Nelson was 

impressed enough with Mr. Kherha’s performance during the group interview that Mr. Nelson 

used Mr. Kherha’s responses to questions as an example of how other candidates should respond. 

(EEOC 56.1 Facts ¶ 129)  Nevertheless, Defendant rejected Mr. Kherha for the sales associate 

position.   
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Defendant argues that it could not consider Mr. Kherha for a sales associate position 

because he failed to appear for the final interview with Mr. Nelson and thus never completed the 

application process. However, this argument constitutes the crux of the dispute of fact: Mr. 

Kherha was excited about the prospect of working for Defendant and would have continued the 

interview process had he not been pulled aside and told that his beard conflicted with 

Defendant’s policy. There was no discussion regarding a possible accommodation, thus it was 

reasonable for Mr. Kherha to infer that he was out of the process. See Brown v. McLean, 159 

F.3d 898, 902 (4th Cir. 1998)(“Assuming he meets the other three prongs of the McDonnell 

Douglas test, a plaintiff who has failed to apply for a job may still carry his burden of proof if he 

can demonstrate that ‘he would have applied but for accurate knowledge of an employer’s 

discrimination and that he would have been discriminatorily rejected had he actually applied.’ In 

such a case, a plaintiff is not required to subject himself ‘to the humiliation of explicit and certain 

rejection’ and his unwillingness to engage in the futile gesture of formally applying for the 

position in question is excused.”)(citations omitted).  

Ultimately, seven people out of the interview group were congratulated and provided 

with leather pamphlets welcoming them to Lexus. (EEOC 56.1 Facts ¶ 135)  Mr. Kherha was not 

one of the seven, and indeed he was told not to be discouraged -- a clear indication that he was 

not selected to continue with the interview process. (EEOC 56.1 Facts ¶ 137) “Furthermore, 

although certain courts . . . have required an employee, in making out a prima facie case, to 

demonstrate that she was replaced by a person outside the protected class, we believe such a 

standard is inappropriate and at odds with the policies underlying Title VII . . . We believe the 

appropriate inquiry should be whether the employer continued to seek applicants to fill the 

position.” Meiri v. Dacon, 759 F.2d 989, 995-96 (2d Cir. 1985).   
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B. A Fact Finder Can Infer that Defendant’s Proffered Reason For Not Hiring Mr. 
Kherha Is Pretext 

 
A plaintiff can show that a defendant’s purportedly legitimate, nondiscriminatory reason 

for the adverse employment action is really pretext for discrimination by showing that the reason 

is false. See St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 511 (1993) (“The factfinder’s 

disbelief of the reasons put forward by the defendant (particularly if disbelief is accompanied by 

a suspicion of mendacity) may, together with the elements of the prima facie case, suffice to 

show intentional discrimination. Thus, rejection of the defendant’s proffered reasons will permit 

the trier of fact to infer the ultimate fact of intentional discrimination.”). This point was further 

addressed by the Supreme Court in Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 

133(2000). In Reeves, the Supreme Court found that Mr. Reeves produced sufficient evidence 

that his age motivated Sanderson Plumbing’s employment decision because he presented a prima 

facie case of discrimination and showed that the defendant’s explanation was false. 530 U.S. at 

146-49 (citations omitted). 

Here, although Defendant had sufficient notice of Mr. Kherha’s sincerely held religious 

beliefs and need for an accommodation, it opted to eliminate Mr. Kherha from 

consideration.( EEOC 56.1 Facts ¶ 138)  Defendant argues that Mr. Kherha failed to complete 

the interview process. However, the evidence shows that Mr. Pupo under Mr. Nelson’s direction 

inquired about Mr. Kherha’s beard and informed Mr. Kherha that he was no longer being 

considered. (EEOC 56.1 Facts ¶¶ 158-160)  On Thursday, February 28, 2008, Mr. Pupo 

informed seven hired candidates that they should come back on Friday to learn more about their 

sales career at Lexus. (EEOC 56.1 Facts ¶ 135, 136)  Mr. Kherha was not one of those seven 

candidates. (EEOC 56.1 Facts ¶ 137, 138)  
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  Additionally, although Defendant’s General Manager, Bryan Mendelson, testified about 

the procedure to follow for providing reasonable accommodations, Mr. Nelson was not aware of 

the procedure and in any event failed to follow it. (EEOC 56.1 Facts ¶ 154); see also Azzaro v. 

County of Allegheny, 110 F.3d 968, 974-975 (3d Cir. 1997) (failure to follow policies applicable 

to employee suggests that discrimination may be involved). Mr. Nelson’s failure to follow 

procedure along with his shifting explanations on whether or not he directed Mr. Pupo to ask Mr. 

Kherha anything about his facial hair raise serious questions about the sincerity of Defendant’s 

proffered reason for not hiring Mr. Kherha.  

IV. Plaintiffs Can Rely on Statements by Defendant’s General Sales Manager To 
Defeat Summary Judgment 

 
The purpose of the hearsay rules is to exclude testimonial evidence where the parties are 

not able to cross examine the declarant to test the veracity of the statement. Here, Defendant has 

had the opportunity to depose Mr. Pupo, Mr. Kherha, and Mr. Nelson (all the individuals 

involved with Defendant’s decision not to hire Mr. Kherha because of its no-beard policy). 

Defendant objects to the use of the statements Mr. Nelson made to Mr. Pupo that Mr. Pupo later 

relayed to Mr. Kherha; specifically, the statements regarding  Defendant having a no-beard 

policy and not being able to hire Mr. Kherha. Courts may exclude statements if the fact finder 

does not have the ability to gauge the declarant’s sincerity.  However, such is not the case here; 

Defendant has the opportunity to examine each witness and the fact finder will have the 

opportunity to gauge each witness’s sincerity. Here, the witnesses disagree as to whether or not 

certain statements were made. This is precisely the type of matter for the fact finder, who will 

assess the credibility of the witnesses regarding these statements.   
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A. Mr. Nelson’s and Mr. Pupo’s Statements About Mr. Kherha’s Beard 
Conflicting with Defendant’s No-Beard Policy Are Not Hearsay 

 
Federal Rule of Evidence 801(d)(2)(D) states that: “A statement is not hearsay if—[it] is 

offered against a party and is ... a statement by the party’s agent or servant concerning a matter 

within the scope of the agency or employment, made during the existence of the relationship.” 

Managing employees of a party opponent have been held to be agents whose statements are 

admissible against the party opponent. See Cline v. Roadway Express, Inc., 689 F.2d 481 (4th Cir. 

1982). In Cline, a fired dock foreman brought suit against Roadway Express, Inc. (“Roadway”) 

alleging age discrimination. During trial, two Roadway employees were allowed to testify, over a 

hearsay objection, that at several formal and informal meetings of terminal managers, certain of 

those managers indicated their understanding that Roadway’s new policy was one designed to 

replace older workers with younger, better qualified ones. Id. at 488. The Circuit Court affirmed 

the district court’s ruling that the testimony regarding the statements made by Roadway’s 

managers was admissible under Federal Rule of Evidence 801(d)(2)(D), as admission of agents 

concerning a matter within the scope of their employment. Id. Mr. Nelson was Defendant’s 

general sales manager. As such, he was in charge of hiring sales associates for Defendant; thus 

any statements he made in the furtherance of his job are admissible.  

Further, significant involvement, either as an advisor or other participant in the process 

leading to a challenged employment decision, suffices to establish a declarant’s “agency” for 

purposes of admitting statements under Federal Rule of Evidence 801(d)(2)(D). EEOC v. 

Watergate at Landmark Condominium, 24 F.3d 635, 640 (4th Cir. 1994). In Watergate at 

Landmark Condominium, EEOC brought an action against Watergate at Landmark 

Condominium (“Watergate”), a condominium association, alleging it discharged Melvina Nozick, 
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Watergate’s Tennis Professional and Director of its Racquet Club, on the basis of her age. Id. at 

636. At trial, EEOC was allowed to introduce, over a hearsay objection, evidence of statements 

made by David Cearnal, chairman of Watergate’s Recreation Committee and member of the 

Tennis Committee, and Jack Armistead, a member of the Recreation Committee, concerning 

Nozick’s age. Id. at 638.  

Watergate challenged the admission of this testimony on the grounds that such statements 

were inadmissible hearsay statements of individuals who were not decisionmakers in the 

employment action. Id. Watergate contended that Cearnal and Armistead were not agents of 

Watergate whose statements concerned a matter within the scope of their employment because: 

(1) neither was an official or an employee of Watergate; both were merely resident volunteers on 

purely advisory committees, and (2) the association’s Board of Directors alone had the ultimate 

decision-making authority in employment decisions. Id. In rejecting Watergate’s position and 

holding that Cearnal and Armistead were agents of Watergate, the Circuit Court highlighted the 

significant involvement of Cearnal and Armistead in assisting the Board of Directors, the 

ultimate decisionmaker, in arriving at and implementing the employment decision. Id. at 639. 

Therefore, the significant involvement of Cearnal and Armistead, as advisor or other participant 

in a process leading to a challenged employment decision, sufficed to establish agency on behalf 

of Watergate for the purpose of Federal Rule of Evidence 801(d)(2)(D). Id. Here, Mr. Pupo was 

hired by Defendant to recruit, train and present candidates for consideration. Mr. Pupo at 

Defendant’s direction notified all rejected candidates of Defendant’s rejection because Defendant 

did not want to get involved with rejecting candidates. (Pupo letter to Court dated 4/28/2011, 

ECF Doc 26) Therefore, Mr. Pupo was a participant in the process leading to the challenged 

decision and as such any statements by Mr. Nelson that Mr. Pupo relayed are admissible.  
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The Third Circuit has rejected the "double hearsay" argument made by Defendant. See 

Abrams v. Lightolier, Inc., 50 F.3d 1204, 1215-16 (3d Cir. 1995)(rejecting a double hearsay 

argument and instead admitting a subordinate’s statement about the employer’s practices because 

the subordinate was given authority to speak on the topic). Again, here Mr. Nelson provided Mr. 

Pupo authority to notify rejected candidates of the rejection and to ask Mr. Kherha about his 

ability to shave.  Mr. Nelson’s statements are admissible. A supervisor's statements evidencing 

discrimination are not hearsay and are admissible under Federal Rule of Evidence 801(d)(2)(D). 

Id. (supervisor's statement regarding his view that company had policy of frowning on older 

employees was admissible under Rule 801(d)(2)(D)); Marra v. Phila. Hous. Auth., 497 F.3d 286, 

297-98 (3d Cir. 2007)(holding that comments by supervisor were admissible under Fed. R. Evid. 

801(d)(2)(D); "the Advisory Committee's admonition that '[t]he freedom which admissions have 

enjoyed ... from the restrictive influences of ... the rule requiring firsthand knowledge ... calls for 

generous treatment of this avenue of admissibility'") (internal citations omitted). 

1. Defendant’s Recruiter Acted Under the Direction of Defendant’s General 
Sales Manager 

 
Mr. Pupo acted under the direction of Mr. Nelson. Mr. Nelson testified that Mr. Pupo 

reported only to him while Mr. Pupo conducted the sales training in February 2008. (EEOC 56.1 

Facts ¶ 167) Mr. Nelson also testified that candidates are routinely asked if they would shave 

their beards as a condition of employment. (EEOC 56.1 Facts ¶ 157) According to Mr. Nelson, 

the question “would have probably been asked” by the trainer and the trainer would have been 

directed to ask the question by him. (EEOC 56.1 Facts ¶ ¶159, 163) Therefore, although 

Defendant denies that this exchange ever happened, Mr. Nelson acknowledges that if it did it 

was under his direction. (EEOC 56.1 Facts ¶ 163) Mr. Pupo testified that he asked Mr. Kherha 

whether or not he would shave his beard because Mr. Nelson asked him to do so. (EEOC 56.1 
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Facts ¶ ¶158, 160)Mr. Pupo’s consistent testimony along with Mr. Nelson’s shifting testimony 

should allow for an inference that Mr. Nelson did in fact direct Mr. Pupo to ask Mr. Kherha 

whether or not he was willing to shave his beard. 

Defendant relies heavily on AT&T v. Winback and Conserve Program, Inc., 42 F.3d 1421 

(3d Cir. 1994), for the proposition that Mr. Pupo is a non-agent independent contractor incapable 

of binding Defendant. See Def. Memo of Law, pgs. 10-14, ECF Doc. 53-5. However, in its 

discussion of the case, Defendant ignores Mr. Pupo’s clear testimony regarding Defendant’s 

ability to provide input regarding the training, as well as Mr. Nelson’s testimony about asking 

Mr. Pupo to inquire about Mr. Kherha’s beard. (EEOC 56.1 Facts ¶ 158). Considering the level 

of control and direction that Mr. Nelson exercised over Mr. Pupo, Mr, Pupo is akin to an agent. 

According to the Restatement (Second) of Agency, a principal is subject to liability for loss 

caused to another by the other's reliance upon a tortious representation of a servant or other agent, 

if the representation is: (a) authorized; (b) apparently authorized; or c) within the power of the 

agent to make for the principal. Second Restatement § 257 at 558. Unlike the situation described 

in AT&T, Mr. Nelson was not simply supervising Mr. Pupo’s work. AT&T, 42 F.3d at 1436. Mr. 

Nelson expressly asked Mr. Pupo to do certain things, like ask Mr. Kherha whether or not he was 

willing to shave, and generally handle the rejected candidates. In doing so, Mr. Nelson was 

authorizing Mr. Pupo to carry out his specific instructions. As recognized by AT&T, a principal 

is liable for the actions of its independent contractor agent when the principal authorizes the 

transaction.  Id. Therefore, Defendant mischaracterizes its relationship with Mr. Pupo in an 

attempt to shield itself from liability for its own directed acts.  
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B. Even if the Court Found Mr. Nelson’s or Mr. Pupo’s Statements To Be Hearsay, 
They Are Admissible 

 
Even if the court rejects the admissibility of Mr. Nelson’s and Mr. Pupo’s statements 

under Federal Rule of Evidence 801(d)(2)(D), the statements are admissible under Federal Rule 

of Evidence 807. Federal Rule of Evidence 807 constitutes a residual exception to the hearsay 

rule, providing that certain evidence may be admissible though it does not fall under a specific 

statutory exception, yet has “circumstantial guarantees of trustworthiness,” and is offered for a 

material fact, is more probative on the point than any other evidence which the proponent can 

procure through reasonable efforts, and admission of the evidence furthers the interests of justice. 

Id. Here, the statements have circumstantial guarantees of trustworthiness because all witnesses 

have been adequately cross-examined on the statements. Plaintiffs offer the statements for the 

material fact that Mr. Kherha’s sincerely-held religious belief was not accommodated and that he 

was not hired as a sales associate because of Defendant’s sales manager’s strict adherence to 

Defendant’s no-beard policy. These statements are more probative of religious discrimination 

than any other evidence the Plaintiffs could procure through discovery.  Lastly, the admission of 

these statements advances the interests of justice because to render them inadmissible would 

constitute the Court’s usurping of the jury’s function as fact finder and determiner of credibility. 

Plaintiffs contend that the statements are admissible and this Court should admit them. 

V. Plaintiffs Are Entitled to Punitive Damages 
 

Defendant acted with reckless indifference to Mr. Kherha’s federally protected rights 

when Mr. Nelson, an employee serving in his managerial capacity, committed a wrong while 

acting in the scope of his employment. See 42 U.S.C. § 1981a(b)(1); Kolstad v. ADA, 527 U.S. 

526, 542 (1999). Even though Mr. Nelson knew about Mr. Kherha’s religious beliefs, he chose to 
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ignore them in order to enforce Defendant’s no-beard policy. When Mr. Pupo informed Mr. 

Nelson that Mr. Kherha could not shave because of a religious belief, Mr. Nelson responded as 

follows: “Okay, but you know we have a corporate policy that says we don’t allow facial hair.” 

(EEOC 56.1 Facts ¶ 162) Mr. Pupo then reminded Mr. Nelson again about Mr. Kherha’s 

religious belief (EEOC 56.1 Facts ¶¶ 161, 162), to which Mr. Nelson said, “No, I understand that. 

This has nothing to do with religion, it’s just our corporate policy.” (EEOC 56.1 Facts ¶ 162) Mr. 

Nelson, as a manager for Defendant, ignored Mr. Kherha’s need for an accommodation when Mr. 

Pupo brought it to his attention. 

Furthermore, all of Defendant’s managers were required to attend antidiscrimination 

training. (EEOC 56.1 Facts ¶ 153 See Lowery v. Circuit City Stores, Inc., 206 F.3d 431 (4th Cir. 

2000)(record contained sufficient evidence for reasonable juror to find that, in intentionally 

refusing to promote African-American employee to assistant supervisor position, employee's 

supervisor did so in the face of a perceived risk that her decision would violate federal law, as 

required for award of punitive damages under Section 1981; jury could infer that supervisor had 

knowledge of existence of federal anti-discrimination laws, given evidence that employer 

required every person in management to attend week-long training seminar that included 

education on federal anti-discrimination laws.) At a minimum, Plaintiffs have established that a 

dispute of fact exists as to whether Defendant acted in reckless disregard to Mr. Kherha’s rights. 

Thus, summary judgment is inappropriate on this issue.  

CONCLUSION 
 

Defendant’s summary judgment motion should be denied in its entirety because critical 

issues of material fact remain; Defendant’s shifting reasoning raises serious credibility concerns 

that a jury should have the opportunity to assess; and Defendant’s self-serving speculation 
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regarding what it would have done if Mr. Kherha had continued with the interview process 

deserves no weight on summary judgment. Defendant’s motion should be denied and the matter 

should be set for trial. 
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